United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


United States Court o- + eals 


Distr. 


FILED MAR 31 i331 


uel 


BRIEF FOR APPELLANT 


Anited States Court of Appeals 


467 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 16,148 


JEROME S. MURRAY, 
Appellant, 


WEINBERG AND BUSH, INC., et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DENIS K. LANE 


412 5th Street, N.W. 
Washington, D. C. 


Attorney for Appellant 


Washington, D. C. ROBERT I. THIEL EX 3-0625 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Cana real estate broker who is asked by his 
client for representation and advice about a particular 


property and following his client's direction meets with 


a representative of the owner be said to have been hired 


or retained when the owner's agent suggests that the 
broker contact his client further to interest him in the 


purchase of the property? 


2. Can one who is a consultant to a corporation 
and is authorized to negotiate a sale of real property 
and who meets with a broker, who has approached the 
corporation inquiring into the possibility of a sale of 
the particular property, which he is authorized to offer 
for sale, be liable to the broker for breach of implied 
warranty when the corporation after the sale at a profit 


denies his authority to retain or hire a broker? 


3. Cana real estate broker be said to be the 
procuring cause of a sale when his efforts have been 
fruitless and no contract of sale is made until after a 
binding offer is made for rental which materially adds 


to the income producing capability of the property? 


STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 
I. The Court erred as to the agreement . 
Il. The Court erred as to procuring cause é i " 
I. The Court erred as to the implied warranty of authority . 
IV. The Court erred as to the basic Seapore DE RY for any 
loss by the broker . . at ss ‘ 3 é 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,148 


JEROME S. MURRAY, 
Appellant, 


WEINBERG AND BUSH, INC., et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellee, Weinberg and Bush, Inc., filed a complaint in the 
United States District Court for the District of Columbia for damages 
in excess of $3,000.00 (J.A. 5). Judgment was sought against appellant, 
Jerome S. Murray ,on a theory of damage to the appellee for misrepre- 
sentation of authority in connection with a real estate transaction which 
took place in the District of Columbia. The United States District Court 
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for the District of Columbia had jurisdiction under Title 11, Section 
306, D. C. Code, 1951 Ed. Judgment was rendered against appellant 
in the amount of Twenty Thousand Dollars (J.A. 146). This Court has 
jurisdiction to hear this appeal under the provisions of Title 28, U.S. 
Code, Sections 1291 and 1292. 


STATEMENT OF THE CASE 


The sale of an office building at 1801 K Street, N.W., known as 
the "Kedrick" was followed by a suit by Weinberg & Bush, Inc., a real 
estate broker, against all parties involved in the transaction. They 
were the seller, Parkwood, Inc., the purchaser, Dr. Irving Lichtman, 
his attorney who subsequently became a part owner, H. Max Ammer- 
man, and Jerome S. Murray who had been acting in the transaction on 
behalf of Parkwood. 


The interest of the broker in this property began months before 
this sale when the property had different ownership, a firm known as 
Phillips Properties. William Bush, vice president of the brokerage 
firm,met Dr. Lichtman, mentioned the Kedrick Building, and after some 
discussion was told by Lichtman, "Go ahead and represent me" (J.A. 64). 
This conversation and arrangement was made in Dr. Lichtman's office 
in April, 1957 (J.A. 64). Weinberg & Bush prepared an analysis of the 
property for him. Weinberg & Bush thereafter represented Lichtman 
{J.A. 64) in negotiations with the owner and through the broker, Dr. 
Lichtman offered to buy on a 'Lease-Purchase" basis in June, 1957 
(J.A. 115). 


At the same time, Parkwood had made an offer for the Kedrick on 
conventional terms at a price of $750,000 and it was accepted. Lichtman, 
though unable to purchase the building on his terms, did succeed, unknown 
to Parkwood,in obtaining an eight year lease on a first floor office after 
Parkwood had become the contract owner (J.A. 95). Parkwood first 
learned of this lease at settlement in August on its contract with Phillips 
Properties. 
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Parkwood's president, Victor Orsinger, after discussion with 
Jerome Murray, decided to sell the building (J.A. 95). Murray's original 
connection with the property was to set up the management of it but also 
had negotiated with Phillips Properties and with the mortgage company 
which held a trust on the Kedrick, and he attended the settlement at the 
title company on behalf of Parkwood. He was a "consultant" in its sub- 
sequent leasing to the American Chemical Society (J.A. 72). 


Murray, at this time, had been a client of Weinberg & Bush and 
its predecessor firm for about nineteen years (J.A. 97). 


When Lichtman learned that the Kedrick had been sold to Parkwood, 
he called Bush and told him to see if it could be obtained from the new 
purchaser. Bush first called Parkwood and went to its office where he 
was told that Victor Orsinger was the president of the acquiring corpora- 
tion and that the person to whom he spoke was one of the attorneys handl- 
ing the transaction. He left his card with Dooley, the attorney with whom 
he had been speaking. Murray was informed of this visit by Parkwood. 


That night, Bush talked to Murray about the property and a meeting 
was arranged for the next day in the Weinberg office. At the meeting, 
Murray turned over to Weinberg & Bush documents concerning the 
"Kedrick" (J.A. 45). (Plaintiff's Exhibits 2-5). He told Weinberg & 
Bush that Parkwood would want $25,000 profit in the event of a sale 
and that any broker's commission would have to be added to the sales 
price. From the past experience in real estate transactions with each 
other, Bush knew that the seller was not being obligated to pay a com- 
mission from what was said between them. It meant to them that the 
price was $775,000 net (J.A. 63). Murray and Weinberg & Bush dis- 
cussed the interest of Dr. Lichtman, a possible purchaser, and it was 


suggested by Murray that the firm approach Dr. Lichtman. This was 
done and the broker quoted a price of $795,000. No counter offer was 
made by Lichtman when the price was quoted. The response to the 
price on the part of Lichtman was that he knew that Parkwood would 
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take less as he was negotiating with them concerning his lease (J.A. 65). 
This is the lease heretofore referred to inthe statement which came to 
light at the time of settlement between Parkwood and Phillips Properties. 


Up to this time, the evidence, both documentary and oral, shows 
that the building on the basis of a purchase at $750,000 would make no 
return to the owner. This was discussed between Murray and Orsinger. 


(J.A. 95, 116). 


Murray reported that he had been to the office of Weinberg & Bush. 
He was unable to say whether it was the day of the meeting or the day 
after it. 


Murray's efforts in connection with the sale of the Kedrick included 
its offer to a prospective purchaser, Harry Brody. This also had been 
reported by him to the president of the company (J.A. 96). 


Orsinger testified that he did not authorize a listing of the property. 
Orsinger gave Murray no injunction to cease his efforts to sell when he 
was informed of what he had done. There was no testimony that a listing 
in writing or otherwise was requested of him or of Murray by Weinberg 
& Bush. Apparently at no time were the words "agent" or "listing" used 
by the parties. 


Murray made no statement other than that he had been requested 
by Orsinger to see them concerning their inquiry about the property. 
He claimed no connection as an owner of stock, possessor of any corpo- 
rate position. He stated that he was a representative of Parkwood (J.A. 
67). No inquiry was made to the extent of his authority (J.A. 67). He 
told them that he was offering a property for sale to Parkwood himself 
(J.A. 68). 


In connection with their efforts with Dr. Lichtman, Weinberg & 
Bush claimed to have prepared two analyses of the property. Lichtman 
denied knowledge of the second (Plaintiff's Exhibit No. 7). The first had 
been prepared at the time of the ownership by Phillips. (Plaintiff's 
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Exhibit No. 1.) They showed that the building needed extensive work 
and its rents were below average. 


The evidence shows that Lichtman purchased the property for 
$775,000 net, the same price quoted by Murray to the broker, after he 
had. been informed by Parkwood that an agreement had been made for a 
lease to the American Chemical Society under which the rent in three 
years would amount to $405,000. The terms of this agreement were not 
known to the broker. The evidence concerning the period after August 
20 to the date of the acceptance of the Lichtman offer by Parkwood failed 
to show that Weinberg & Bush received a proposal or offer from Licht- 
man, and particularly, after the Chemical Society lease. 


The evidence does show conferences in person and over the tele- 
phone between Bush and Lichtman, Neither Murray nor Parkwood was 
informed of any efforts of the broker prior to the sale. The final sales 
contract was submitted to Parkwood through Murray who negotiated it 
with Dr. Lichtman and his attorney, H. Max Ammerman. The final 
price was agreed to by Orsinger who also participated in the final 
stages of the agreement (J.A. 139). 


At settlement, Ammerman became a part owner with Lichtman. 
This suit followed in which Weinberg & Bush maintained that it was the 


procuring cause of the sale, had been engaged by Parkwood through 
Murray, and claimed that if Murray was not authorized to retain their 
services, then he had misrepresented his authority. They also claimed 
fraud against Lichtman and Ammerman in connection with the contract 
which provided for no commission. The Court below dismissed the 
claim against Lichtman and Ammerman on counsel's opening statement, 
found that Weinberg and Bush, Inc. was the procuring cause of the sale, 
that Murray had hired the broker without authority and therefore, under 
the theory of implied warranty, found against him in the sum of Twenty 
Thousand Dollars and dismissed the claim against Parkwood. 


STATUTES INVOLVED 


Title 45, Section 1408, D. C. Code, 1951 Edition (which prohibits 
a real estate broker): 


(d) acted for more than one party in a transaction 
without the knowledge of all parties for whom he acts. 


(n) * * * offering it for sale without the written 
consent of the owner or his authorized agent. 


STATEMENT OF POINTS 


i. The Court erred in holding that appellant Murray hired 
Weinberg and Bush, Inc., as a broker and also erred in holding that 
the broker was the procuring cause of the sale. 


2. The Court erred in its finding that Murray's authority was 
such that it could not bind Parkwood in the hiring of the services of 
Weinberg and Bush if such was the legal result of Murray's suggestion 
to the broker to offer the property to its client. 


3. The Court erred in permitting Parkwood to reap a profit 


from the services of its agent, Murray, and at the same time disclaim 
responsibility of his acts to the extent that he would be personally liable 
under a theory of implied warranty of authority. 


4. The Court erred in its holding that the misrepresentation, if 
any, of defendants Lichtman and Ammerman acted against the interest 
of Parkwood, Inc., only. 


SUMMARY OF ARGUMENT 


1. The evidence does not point to an understanding or agreement 
that Weinberg and Bush, Inc. was to be the agent of Parkwood, Inc. 
They were in the position of having been in a fiduciary relationship with 
Dr. Lichtman by preparing a study of the building from an investment 
standpoint and participating in the prior Lease Purchase offer to Phil- 
lips Properties. The suggestion to continue their efforts with Lichtman 
by Murray does not show that a new hiring was intended. The broker 
was not then in a position to serve both seller and purchaser. In the 
conversation with Murray no one ever said that Weinberg and Bush was 
getting a "listing" or was to be an agent of Parkwood. In the light of 
the legal impediments,the close Lichtman-Weinberg and Bush would 
have been a bar to the assumption of a further relationship to Parkwood. 
In meeting with Parkwood they were furnishing further service which 
had been directed by their principal. 


2. The evidence shows that Murray told the broker that he was 
himself dealing with Parkwood on another property. He claimed no 
special position or connection with the corporation. The broker also 
knew who the President of the corporation was and also the attorney 
handling the property from the visit of Bush to Parkwood's office on 
the preceding day. Under these circumstances a full disclosure having 
been made, there was no warranty of authority. 


3. The Court erred in holding that Weinberg and Bush was the 
procuring cause of the sale and that as a result of Murray's action they 
were caused to lose a commission. The evidence is clear that they did 
not bring the parties together. The evidence is clear that without the 
Chemical Society lease there would have been no contract. The damage, 
if any, came from the fact that Lichtman remained silent at the settle- 
ment with Parkwood and did not disclose the interest of the broker and 
did not provide in the agreement for a commission, if any, to which the 
broker was entitled. 
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Murray's position with Parkwood gave him implied actual 
authority to bind the corporation with respect to the hiring of a broker. 


ARGUMENT 
I 


THE COURT ERRED IN FINDING THAT APPELLANT, 
JEROME S. MURRAY, HIRED OR RETAINED THE 
SERVICES OF WEINBERG AND BUSH, INC. 

The Court below in its written opinion gave no consideration to 
the background of the Weinberg and Bush and Dr. Lichtman relationship. 
Ignored is the pertinent fact that Weinberg and Bush had been working 
with Dr. Lichtman prior to the meeting with Murray. Reading the opinion 
one would believe that the transaction had not started in April but on 
August 21. One unacquainted with the evidence would believe that all the 
information and advice from Weinberg and Bush to Lichtman had come 
after the Murray meeting. The evidence is overwhelming that sucha 
conclusion cannot be supported by the record. The record is clear of 
a continuing relationship between the broker and Dr. Lichtman beginning 
in April when Parkwood was not the owner down to and through the time 
of the meeting with Murray. Inthe case of Harten v. Loffler, 31 App. 
D.C. 362 the court said: 

"The duty of an agent of the vendor is to obtain the highest 

possible price for the property; of the agent for the pur- 

chaser to buy it for the lowest price." 

If the broker is not to have by agreement fiduciary relationship the 
situation may be different. See McLure v. McLure, 154 Fed. Rep. 647. 
However, in this instance, his original undertaking with Lichtman did 
not exclude such a relationship and there is no question but that the 


advice given was within the capacity of a fiduciary. The only reason- 


able interpretation of the legal result of the arrangement between Murray 
and Weinberg and Bush was that of a business associate giving to a firm 
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with which he has had a long association an opportunity to be of service 
to another client of the broker and thereby have the opportunity of earn- 


ing a fee or commission for services to the purchaser. 


It is manifest that there was no warranty of authority by Murray. 
In this connection, the long association between Weinberg and Bush and 
the familiarity between them and Murray should be considered. Murray 
told nothing of an untrue nature. He was not asked for a written listing. 
The broker knew who the President of Parkwood was. He was not asked 
specifically as to his authority. The fact that he told them that he was 
trying to sell one of his own properties to Parkwood reasonably interpret- 
ed should indicate that a warranty was not being made. If there is no 
implied authority to make a contract under the circumstances of a per- 
son employed to act ina sales capacity, it is indeed a paradox to place 
liability upon an implied warranty. The Court, of course, held that 
Murray was the agent of Parkwood for some purposes but did not spell 
out anywhere in the opinion what those purposes were in his opinion. 
Murray never stated that he was employed to hire the services of a 
broker or that he was directed to hire Weinberg and Bush. There was 


not the unqualified assertion of authority as in Collen v. Wright, one of 
the earliest cases which is cited in the opinion of Judge Holtzoff. There 
was no inquiry into his authority because it is evident that the broker 


by his conduct in this regard was relying on the arrangement with 
Lichtman. The Court's interpretation of the conduct and intention of 

the parties here is plainly wrong. See Section 331, Restatement of Agency 
2d. 


0 
THE COURT ERRED AS TO PROCURING CAUSE 


The evidence is clear that until the American Chemical Society 
lease there was talk but no action tending towards a sale of the Kedrick. 
It is strangely not mentioned in the opinion of the Court below. It might 
be stated that from the record it does not appear that the Court so much 
as looked at it.. No weight certainly was given to.the contents.. It. 
was odd that no consideration was given to the lease which on its face 
showed that in just three years time, the purchaser Lichtman would 
then have a gross return from the building in excess of fifty percent 
of the purchase price. One does not need to be expert in things financial 
to appreciate that this was in the nature of a windfall. 


Although a broker may have first found a purchaser, it does not 
follow that this automatically entitles the broker to be considered the 


procuring cause of the sale. See Taylor v. Maddux, Marshall & Co., Inc., 
55 App. D.C. 254, 4 F.2d 447 and Shea v. Second National Bank, 76 App. 
D.C. 406, 133 Fed. 2d 17. 
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THE COURT ERRED IN PERMITTING PARKWOOD TO REAP A 
PROFIT FROM THE SERVICES OF ITS AGENT AND THEN DIS- 
CLAIM RESPONSIBILITY FOR ACTS DONE FOR ITS BENEFIT 
Murray, the record shows, was a manager, consultant and negotiator 
for Parkwood whose business was buying, managing and selling real 
estate. 


If he bound Weinberg and Bush to act as agent by his statements, 
it would appear logically that having been given such a wide range of 
duties that his authority to bind can be implied. See Miller v. Wick Bldg. 
Co., 154 Ohio St. 93, 93 N.E.2d 467. 
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There was no showing by Parkwood that the hiring of a broker 
was Outside the ordinary course of its business. 


The record shows that as to this property, there were two brokers 
dealing with American Chemical Society on the lease. 


No limitations of power were ever given to Murray by Parkwood. 
See Restatement of Agency, 2d, Section 79. 


IV 


THE COURT HELD THAT THE MISREPRESENTATION OF 
DEFENDANT LICHTMAN, IF ANY, ACTED AGAINST 
THE INTEREST OF PARKWOOD ONLY. 
THIS WAS PLAIN ERROR. 

In the case of Risser v. Hirshorn at page 920, 199 Fed. 2d, the 
court said: 

"But this amended complaint, claiming damages 

from Kress in the amount of a standard commission for. 

his misrepresentation to Hirshorn that no broker partici- 

pated in the sale, raised issues for the jury." 

If it could have been developed at this trial that such a misrepre- 
sentation was made by Dr. Lichtman it would fully account for the loss 
of commission by Weinberg and Bush. It could place the responsibility 
for compensation upon the right party. 


CONCLUSION 


It is respectfully requested that this Court reverse the judgment 
of the trial Court on all of the above grounds. 


Respectfully submitted, 


DENIS K. LANE 
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Washington, D. C. 


Attorney for Appellant 
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(i) 


QUESTION PRESENTED 


Whether a finding by the Court below, sitting without a 
jury, that the evidence is overwhelming that defendant Jerome 
S. Murray engaged plaintiff to sell a certain property owned 
by defendant Parkwood, Inc. and further that plaintiff was the 
procuring cause of the sale of the property involved to 
defendants Lichtman and Ammerman, may be disturbed on 
appeal since both of the Court's findings were supported by 
the oral and documentary evidence considered by the Court. 


COUNTER STATEMENT OF THE CASE 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT . 
ARGUMENT: 

I, The Determination of a Question of Fact by the 
District Court, Sitting Without a Jury, When 
Supported by the Evidence, may Not Be 
Disturbed on Appeal a ‘ 


CONCLUSION ‘ 
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No. 16,148 


JEROME S. MURRAY, 
Appellant, 


WEINBERG AND BUSH, INC., et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF CASE 


Weinberg & Bush, Inc., appellant in Case No. 16147 and appellee 
herein has set out in its brief in Case No. 16147 all of the relevant 


facts pertinent to this appeal. In particular the Court's attention is 
invited to appellant's statement of the case on pages 2 and 3 of its 
brief, down to the last paragraph on page 3, and the last two paragraphs 
of its Statement of the Case on page 6, 
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Further the Statement of the Case presented by appellant Jerome 
S. Murray, in Case No. 16148 omits certain pertinent facts and contains 
statements not supported by the record. 


Appellant Jerome S. Murray contends that plaintiff at all times 
represented defendant Lichtman who, with defendant Ammerman, 
became the ultimate purchaser of the property. Nonetheless, Lichtman 
must be considered as a prospect at the time plaintiff consulted him 
with respect to this sale, for Lichtman testified that he became interested 
in an outright purchase at the very end of August or early in September 
(J.A. 115), and it has been noted that plaintiff contacted Lichtman in 
this regard on August 21, 1957. 


Appellee's contention in respect of the foregoing point is further 
substantiated by the testimony of Lichtman (J.A. 119, 120) that plaintiff 
called him to ascertain whether or not he was interested in purchasing 
the property involved from defendant Parkwood. The statement made 


by appellant Murray in the third paragraph on page 3 of his brief, to 

the effect that defendant Lichtman called Bush to ascertain whether or 
not the property could be purchased from defendant Parkwood would seem 
to be incorrect and not supported by the testimony of Lichtman. 


The inference drawn by appellant Murray in the last paragraph 
on page 3 of his brief is likewise incorrect. Plaintiffs knew that they had 
to obtain a sales price greater than the net price demanded by defendant 
Parkwood in order to realize a commission (J.A. 63, 64, 65), and it 
is not uncommon for a seller to require that a broker obtain a stated 
net price for him. If he does so, he does not thereby make the broker 
the agent of the purchaser. 


Finally, appellee herein notes that plaintiff's exhibit No. 1, while 
identified at trial, was not introduced into evidence and is not printed 
in this record. 


STATEMENT OF POINTS 


May the findings of fact made by the Court below that appellee , 
Weinberg & Bush, Inc., was the procuring cause of the sale and had 
earned its commission, be disturbed on appeal when said finding of fact 
was based upon both oral and written evidence. 


SUMMARY OF ARGUMENT 


1. The findings of the District Court that plaintiff was the procuring 
cause of the sale and had earned its commission, was based on and amply 
supported by the oral and documentary evidence considered by the court 
and is not subject to review by an appellate court and therefore may not 
be disturbed on appeal. 


I 


THE DETERMINATION OF A QUESTION OF FACT BY THE DISTRICT 
COURT, SITTING WITHOUT A JURY, WHEN SUPPORTED BY THE: 
EVIDENCE, MAY NOT BE DISTURBED ON APPEAL 


The District Court, at the outset of the trial, defined the controlling 
question of fact in this case as follows: 


"The basic issue of fact in this case is whether the plaintiff 
was the procuring cause of the sale." (J.A. 26) 


After two and one-half days of trial during the course of which the 
District Court heard the testimony of several witnesses and reviewed 
numerous documents, the Court reached the conclusion that plaintiff 
was entitled to recover its commission from defendant Jerome S. 
Murray, appellant herein. In its oral decision, which the Court said 
constituted its findings of fact and conclusions of law (J.A. 133-134) the 
Court found as follows (J.A. 130): 
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"The evidence is overwhelming and the Court finds that 
the defendant Murray, purporting to act as agent of 
Parkwood, hired or retained the plaintiff to act as a 
broker in order to procure a purchaser for the building; 
and that thereupon the broker presented the matter to 
Lichtman, interested him in the property , submitted 
to him data and information concerning it, had a number 
of conferences with him, and offered the property to him 
at the purchase price of $795,000.00, with the thought that 
$20 000.00 would constitute the broker's commission and 
the balance would accrue to the owner. Lichtman told a 
representative of the plaintiff that he was interested and 
would make a definite offer. From then on Lichtman dealt 
directly with Murray, who represented the owner, and 
entered into a contract for $20,000.00 less than the price 
mentioned by the plaintiff. The Court finds as a fact that 
plaintiff was the procuring cause of the sale involved in 
this action.” 


The Court further found (J.A. 132): 


"The Court concludes that the plaintiff has earned a 
commission on the sale of this property .. ." 
Appellant Murray is requesting the Court to reverse the findings 
of fact of the Court below with respect to the issue whether plaintiff, 
Weinberg & Bush, Inc., was the procuring cause of the sale. 


In an action for a broker's commission on the sale of real property 
the question of whether a broker was the procuring cause of the sale is 
a question of fact, Zellan v. Winston, 108 A.2d 163, 164 (D.C. Mun. App. 
1954). A finding of fact that a broker was the procuring cause of a sale 
may not be upset unless there is no substantial evidence in the record to 
support it. Dawson v. Norris, 108 A.2d 538, 539 (D.C. Mun. App. 1954). 


The review which appellant Murray seeks is outside the province 
of a Court of Appeals. The findings of fact made by a trial court are 


not subject to review by the appellate courts. Shelley v. Westcott, 
23 App. D.C. 135, 140 (1904); Neely Electric Construction & Supply 


Company v. Browning, 25 App. D.C. 84, 87 (1905). In George v. Capital 
Traction Co., 54 App. D.C. 144, 147, 295 F. 965 (1924), this court held: 
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"The verdict of a jury and the decision of a judge who 
tries a case without a jury finally determine the facts, 
where the evidence is of such a character that intelli- 
gent persons may honestly differ as to what was actually 
proven. Murray v. Washington & Georgetown Railroad 
Co., 2 MacArthur 195, Pringle v. Guild, et al (C.C.) 119 
Fed. 962,964..." 


Questions of fact which have been resolved by the trial court 
especially where trial court, sitting without a jury, has considered 
conflicting evidence is not a matter for an appellate court to redetermine. 
Nolan v. Werth, 79 U.S. App. D.C. 33, 142 F.2d 9, (1944). In that case 
Chief Judge Groner said: 

"In short, the evidence was such that either one of two 

different conclusions might reasonably have been drawn 

from it, and in such a case we have said time and again 

the decision is for the trial court; that its judgment must 

stand and that the appellate court may not reweigh the 


evidence or override the findings except where it clearly 
appears they are manifestly wrong. 


In the case we have here it is enough to say, as the 

Supreme Court said in Lawson v. United States Mining 

Co., 207 U.S. 1-12, 28 S. Ct. 15, 52 L.Ed. 65, that if the 

testimony is not sufficient to show that the trial court's: 

decision is necessarily right, it wholly fails to show that 

it is necessarily wrong, from which it follows that the 

appellate court was incorrect in substituting its own 

findings." 

Unless the findings of the District Court were manifestly wrong, 
they may not be disturbed on appeal, Boteler v. Plugge, 57 App. D.C. 69, 
17 F.2d 221, 222 (1927); Colby v. Riggs Nat. Bank, 69 App. D.C. 259, 
92 F.2d 183, 195, 197 (1937); Moore v. Guy, 77 U.S. App. D.C. 379, 135 
F.2d 476, 478 (19438); and it is no part of the functions of the Court of 
_ Appeals to judge of the credibility of witnesses, and to weigh the 


evidence. Blitz v. Hobbs, 160 A.2d 803 (D.C. Mun. App. 1960). 


In Capital Apartment Corporation v. Vassos, 62 App. D.C. 136, 
65 F.2d 482, 483 (1933) , this court said: 
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‘And where a trial court renders no reason for its decision, 
if the record reveals a ground on which the judgment can 
properly rest, it is the duty of the appellate court to affirm 
the judgment. Pennsylvania Railroad Co. v. Wabash St. L. 

& P. R. Co., 157 U.S. 225, 15 S.Ct. 576, 39 L.Ed. 682; Fourth 
National Bank v. Willingham (C.C.A.) 213 F.219; Evans v. 
Suess Ornamental Glass Company, (C.C.A.) 83 F. 706; 
Lewis-Hall Iron Works v. Blair, 57 App. D.C. 366, 23 F.2d 
972; Howes v. District of Columbia, 2 App. D.C. 190. 


And, as the trial court sat without a jury, and was thus 
required to weigh the evidence and decide the facts as well 
as the law, its decision thereon, after both hearing and seeing 
the witnesses, should not be disturbed by an appellate court 
which does neither, unless the judgment is manifestly wrong. 
Lawson v. U.S. Mining Co., 207 U.S. 17, 28 S.Ct. 15, 52 L.Ed. 
65; Butte & S. Copper Co. v. Clark-Montana Realty Co., 249 
U.S. 12, 39 S.Ct. 231, 63 L.Ed. 447; Shelley v. Westcott, 23 
App. D. C. 140; McLaren v. McLaren, 45 App. D.C. 238, 1 
A.L.R. 1412; Ellison v. Splain, 48 App. D.C. 101, 261 F. 247; 
Castelman v. Avignone, 56 App. D.C. 253, 12 F. (2d) 326." 


It is the rule in reviewing cases tried to the court, that, where the 
judge of the trial court has heard the witnesses testify and has had the 
opportunity of judging their credibility , there is every presumption in 


favor of the correctness of his decision. Metropolitan Casualty Ins. Co. 
of New York v. Hoage, 63 App. D. C. 307, 72 Fad 175, 176 (1934). See 
also Washington Ry. & Electric Co. v. Stuart, 50 App. D.C. 74, 77, 267 
F. 632, cert. denied 154 U.S. 649, 41 S.Ct. 63, 63 L.Ed. 456 (1920); 
Maiatico v. Holden, 81 U.S. App. D.C. 1, 153 F.2d 654 (1946). 


See also Remington Rand, Inc. v. Societe Internationale , 88 U.S. 
App. D.C. 275, 188 F.2d 1011, 1013, cert. denied 342 U.S. 832, 72 S.Ct. 
44,96 L.Ed. 630, rehearing denied 342 U.S. 889, 72 S. Ct. 172, 96 L.Ed. 
667 (1951). 


In the instant case there was ample evidence that plaintiff Weinberg 
& Bush, Inc., interested the defendant Lichtman in the property, and that 
plaintiff Weinberg & Bush thereafter continued to bring to the attention of 
defendant Lichtman facts and information that would tend to induce him 
to buy the building. 
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There was also ample evidence in the case that plaintiff, after 
calling on defendant Parkwood, Inc. with regard to a sale of the property 
here involved, was subsequently approached by defendant Jerome S. 
Murray , appellant herein, and that he purported to authorize the plaintiff 
to deal with its prospect, the defendant Lichtman, in an effort to conclude 
asale. The evidence further showed that defendant Murray turned over 
to plaintiff certain information regarding the property, and that from this 
fact alone the authority of defendant Murray to engage plaintiff as broker 
could be implied. While there was some evidence to the contrary, on 
both issues, it cannot be agreed that the District Court was manifestly 
wrong in its conclusion. 


CONCLUSION 


Under the rules of law set forth above, the judgment of the District 
Court in favor of appellee Weinberg & Bush, Inc. against appellant 


Jerome S. Murray should be affirmed since it is not within the scope 
of the appellate court's power to reevaluate the evidence and redetermine 
questions of fact decided by a trial court. 
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